IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

U S. AXM NSTER, | NC

Plaintiff
V. NO 4: 95CV/351-B-B
DI RECTI ONS | N DESI GN, | NC.

Def endant

MVEMORANDUM OPI NI ON

Thi s cause cones before the court upon the plaintiff's notion
for summary judgnment. The court has duly considered the parties
menor anda and exhibits and is ready to rule.

FACTS

The plaintiff, U S Axmnster ("USAX"), manufactures carpet.
The defendant, Directions in Design ("DID'), is an interior design
conpany. Over the years, the parties have entered into numerous
contracts for the manufacture and sale of customcarpet. In 1995,
the plaintiff filed this action to recover the outstandi ng bal ance
allegedly owed on several of the contracts. The parties have
settled all of the disputed issues with the exception of the
bal ance due on two invoices involving the Gand Palais Casino
proj ect .

Prior to Septenber 2, 1994, USAX provided DID with carpet
sanples for the Gand Palais Casino. The sanples are called
"strike-offs", and the defendant was required to sign the backs of
the sanples which it chose to order. Once DI D signed the strike-

offs, the plaintiff had a copyright interest in the pattern



exhi bited on the sanple, and the defendants could not obtain that
pattern from any ot her manufacturer.

On Septenber 2, 1994, DID submtted purchase orders nunber
4269 and 4270 for carpet to be used in the Grand Pal ais Casi nos.
USAX asserts that the defendant still owes a bal ance of $110, 261. 56
for the Grand Palais Casino carpet. DI D does not dispute the
bal ance due, but clains that paynent of the balance is conditioned
upon the defendant receiving paynment for the carpet from G and
Pal ai s Casino, which has yet to occur.

The purchase orders submtted by the defendant on Septenber
2nd cont ai ned paynent terns of "net 60 days." On Septenber 16th,
CGeor ge Duffee-Braun, vice-president of USAX, sent aletter to David
Ganz, president of DI D, which stated that paynent terns for orders
wth USAX were 50% deposit, net 30 days after delivery. On
Septenber 23, Ganz sent a return letter to Duffee-Braun which
stated in relevant part as foll ows:

| amin receipt of your letter dated Septenber 16, 1994.

M. Silver (president of USAX) cal | ed ne on Septenber 22,

1994, with essentially the sane information. Wile we

are discouraged and frustrated by the possible |oss of

busi ness for both our conpanies, we certainly respect

your right to establish terns and conditions for U S

Axm nster, Inc. As | told Sam we should have a final

deci sion on Grand Pal ai s by Septenber 30th.

The defendant asserts that the paynent terns reflected in the
Septenber 16th letter were rejected by Ganz's letter of Septenber
23rd. However, there is no |language in the Septenber 23rd letter

whi ch even renotely rejects or nodifies the paynent terns requested

by the plaintiff. On or about Septenber 27th, DIDremtted to the



plaintiff a check for $152,005.77, representing the required 50%
deposit on purchase orders 4269 and 4270.

USAX sent two confirm ng nmenoranda to DI D on Cct ober 25, 1994,
whi ch cont ai ned the carpet specifications for purchase orders 4269
and 4270, as well as a docunent entitled "Terns and Conditions of
Sale." This docunent stated under the heading "Terns of Paynent"
that all custom orders required a deposit wth receipt of the
order, with the bal ance due net 30 days fromthe date of invoice.
The docunent further stated under the heading "Entire Agreenent”
that "[t]he ternms and conditions set forth herein shall be the sole
agreenent governing the rights and obligations of the custoner and
U S. Axm nster, and any changes or nodifications shall be invalid
unless set forth in witing and executed by duly authorized
officers or agents of each party.”" D Dnotified the plaintiff of
two errors contained in the confirm ng nenoranda, but failed to
object to the terns and conditions of sale. The plaintiff sent
revised confirm ng nmenoranda on Novenber 1, with another copy of
the "Terns and Conditions of Sale" attached. The defendant again
failed to object to the terns of the sale.

The plaintiff manufactured the carpet as requested by the
def endant and delivered the carpet over the course of two nonths.
Wth each of the fourteen deliveries, the plaintiff sent a separate
invoice to the defendant. Each invoice reflected the pro rata
share of the deposit applied to the carpet being delivered, and

stated that the balance was due in 30 days. Not once did the



def endant protest that paynent of the bal ance was conditi oned upon
DI D receiving paynment from G and Pal ai s Casi no.
LAW
On a notion for summary judgnent, the novant has the initial
burden of showi ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U. S. 317, 325, 91 L. Ed. 2d 265, 275

(1986) ("the burden on the noving party may be discharged by
"showing' ...that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of Cvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pleadings and by...affidavits, or by the 'depositions,
answers to interrogatories, and adm ssions on file,' designate
"specific facts showng that there is a genuine issue for trial.""

Celotex Corp., 477 U S. at 324, 91 L. Ed. 2d at 274. That burden

is not discharged by "nere allegations or denials.” Fed. R GCv.
P. 56(e). Al legitimte factual inferences nust be nmade in favor

of the non-nmovant. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c) nmandates the entry
of summary judgnent "against a party who fails to nmake a show ng
sufficient to establish the existence of an el enment essential to
that party's case, and on which that party will bear the burden of

proof at trial." Celotex Corp., 477 U S. at 322, 91 L. Ed. 2d at

273. Before finding that no genuine issue for trial exists, the
court nust first be satisfied that no reasonable trier of fact

could find for the non-novant. Mat sushita Elec. Indus. v. Zenith

Radi o Corp., 475 U.S. 574, 587, 89 L. Ed. 2d 538, 552 (1986).




The court nust first determ ne whether the parties' witings
were i ntended to, and do, constitute a conplete integration of the

parties' agreenent. MWalley v. Bay Petroleum Corp., 312 F.2d 540,

544 (5th Cr. 1963). The court may | ook to extrinsic evidence, as
the parol evidence rule is inapplicable to this initial
determnation. 1d. If the terns of the witten agreenent are not
intended to be the exclusive statenent of the agreenent, parol
evi dence may be used to bring the entire contract before the court.

In review ng the undi sputed witten evidence, the court finds
as a matter of law that the witings were intended to, and did in
fact, constitute a conplete integration of the parties' agreenent.
The defendant had nunerous opportunities to reject the witten
paynent terns set forth by the plaintiff, but DOD failed to do so.
The "Ternms and Conditions of Sale" specifically stated under the
headi ng "Entire Agreenent" that the terns and conditions contai ned
therein were the sole agreenent of the parties, and could not be
nodi fied unless set forth in witing. The court finds no evidence
to support the defendant's contention that the witings did not
reflect the parties' final agreenent.

The defendant asserts that the ternms and conditions set forth
inthe plaintiff's confirmng nmenoranda rarely, if ever, reflected
the parties' final agreenent. DD asserts that prior course of
deal i ng between the parties, whereinthe plaintiff allegedly waived

the deposit requirenent, failed to enforce the "net 30 days"
paynment term and/or orally nodified the terns of the agreenent,

serves to confirmthat the witten agreenent was not intended to be



the final agreement of the parties. The defendant cites two
specific exanples of alleged oral nodifications to previous
agreenents, both of which involved the plaintiff waiving the 50%
deposit and the defendant extending the deadline for shipping the
car pet. However, the fact that the parties did not enforce the
terms of a prior agreenment does not nean that those were terns were
not a final expression of the parties' agreenent. Wile historical
treatnent may create an expectation as to future treatnment, prior
conduct cannot change the express terns of the witten agreenent.

Corenswet, Inc. v. Amana Refrigeration, Inc., 594 F.2d 129, 136

(5th Cr. 1979), cert. denied, 444 U.S. 938, 62 L. Ed. 2d 198

(1979).

The defendant's assertion that paynent from DD was
condi tioned upon its recei pt of paynent fromG and Palais Casinois
based upon an alleged oral agreenent reached between Ganz and
Silver sonetine between Septenber 23rd and Septenber 27th.
However, the defendant failed to nenorialize inwiting the all eged
oral agreenent concerning conditional paynent. Since the court has
found that the witings constitute a conplete integration of the
final agreenent of the parties, parol evidence regarding prior or
cont enpor aneous oral agreenents is inadmssible to nodify the terns

of the witten agreenent. Smth v. Falke, 474 So. 2d 1044, 1046

(M ss. 1985); Edrington v. Stephens, 114 So. 387, 389 (M ss. 1927).

The defendant further contends that evidence of the alleged
oral agreenent concerning conditional paynent may be adm ssible

t hrough a statutory provision which allows prior course of dealing



to be admtted for the purpose of explaining or supplenenting the
terme of the witten agreenent. Mss. Code Ann. § 75-2-202
(1972).! However, the defendant's attenpt to i ntroduce the all eged
oral agreenent through 8 75-2-202 fails in two respects. First,
the defendant has failed to cite any instances of prior course of
dealing in which the parties agreed that final paynment from DI D
woul d be conditioned upon its recei pt of paynent fromits custoner.
Second, the statute specifically provides that the terns of the
written agreenent may not be contradi cted by evidence of any prior
agreenent or of a contenporaneous oral agreenent. An al |l eged
agreenent wherein the defendant's duty to pay is conditioned upon
recei pt of paynent fromits custoner is clearly contradictory to
the paynent terns of "net 30 days" after invoice. It is quite a
stretch to assert that the alleged oral agreenent nerely expl ains

or supplenents the paynent terns set forth in witing.

! Mss. Code Ann 8§ 75-2-202 (1972) provides that:
Terms with respect to which the confirmatory
menor anda of the parties agree or which are
otherwi se set forth in a witing intended by
the parties as a final expression of their
agreenent with respect to such ternms as are
included therein may not be contradicted by
evidence of any prior agreenment or of a
cont enporaneous oral agreenent but nay be
expl ai ned or suppl enent ed

(a) by course of dealing or usage of
trade or by course of performance; and

(b) by evidence of consistent additional
terms unless the court finds the witing to
have been intended also as a conplete and
exclusive statenent of the terns of the
agr eement .



Finally, DID asserts that a |letter sent on Novenber 21, 1994,
fromToni Condello, credit manager for USAX, to Roger MIler, vice-
president and chief financial officer of DI D, proves that the
plaintiff understood that paynent fromthe def endant was conti ngent
upon DID receiving paynent from Gand Palais Casino. The letter
states "I realize that you were told not to pay USAX until you were
paid from your custoner, however we billed DD and not vyour
client." This letter fails to establish that USAX had agreed to
allow the defendant to wthhold final paynent until receiving
paynment from G and Palais Casino. The |etter does not indicate who
told MIler not to pay USAX, and fromthe |l anguage in the letter it
appears nmuch nore likely that it was one of MIler's superiors,
such as David Ganz, rather than a representative of USAX, who told
MIller not to pay the plaintiff.

CONCLUSI ON

For the foregoing reasons, the court finds that the
plaintiff's notion for summary judgnent should be granted. An
order will issue accordingly.

TH'S, the day of QOctober, 1996.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



